IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. LEE and
MELI NDA JO LEE, h/w

Plaintiffs, : ClVIL ACTI ON
v. : NO. 99- 3864

TOTAL QUALITY SERVI CES, INC., and
MONTGOMERY TANK LI NES,

Def endant s.

MEMORANDUM

BUCKWALTER, J. Novenber 21, 2000

Presently before this Court is a Mdtion for Summary
Judgnent on behalf of Plaintiffs, Robert E. Lee and Melinda Jo
Lee, a Motion for Summary Judgnent on behal f of Defendant,
Mont gonery Tank Lines (“MIL”), and a Mdtion for Partial Summary
Judgnent on behalf of the sane defendant. These notions will be
addressed i ndividually bel ow.

Plaintiffs brought an action under 3 P.S. 8§ 459-502
(1999) to recover for injuries resulting froma dog bite that
Plaintiff received while on the prem ses owned and al |l egedly
occupi ed by Defendants, MIL and Total Quality Services (“TQS").
Al though Plaintiffs filed a claimagainst both MIL and TQS, they
failed to serve process on TQS within 120 days after filing the

conplaint. The conplaint against TQS will be dism ssed pursuant



to Federal Rule of Civil Procedure 4(m. For the reasons set
forth below, the Plaintiffs’ notion for summary judgnent will be
deni ed, and Defendant’s notions for summary judgnent will be

granted. The claimagainst TQS is dism ssed wthout prejudice.

BACKGROUND

Plaintiff was bitten by a dog while conducting business
at 159 West Erie Avenue, Phil adel phia, PA 19104. Plaintiff
sought nedical attention for the wound and recei ved a vaccination
for rabies. No side effects were noted, and al though Plaintiff
was hospitalized and diagnosed with Urosepsis E-Coli shortly
after this incident, the nedical testinony indicates no
correlation between the two ail nents.

The ownership of the dog is uncertain but evidence
exi sts indicating that an enployee of TQS introduced the dog to
the prem ses and permtted it to roamfreely. The dog
di sappeared i medi ately after its attack on Plaintiff.

At the tinme of the incident, MIL owned the property and
leased it to TQ@S. Plaintiff alleges in his deposition testinony
that he saw MIL tanks on the prem ses and that he was attacked by
the dog while standing at the door to MIL's office. Defendant

deni es possession, control or occupation of the preni ses.



1. LEGAL STANDARD

A notion for sunmary judgnent shall be granted where
all of the evidence denonstrates “that there is no genuine issue
as to any material fact and that the noving party is entitled to
a judgnent as a matter of law.” Fed. R GCv. P. 56(c). A
genui ne issue of material fact exists when “a reasonable jury

could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby Inc., 477 U.S. 242, 248 (1986). “Only disputes

over facts that m ght affect the outcone of the suit under the
governing law will properly preclude the entry of summary
judgnment.” 1d.

| f the nmoving party establishes the absence of the
genui ne issue of material fact, the burden shifts to the
nonnovi ng party to “do nore than sinply show that there is sonme

nmet aphysi cal doubt as to the material facts.” Mtsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 (1986).

When considering a notion for summary judgnment, a court
must view all inferences in a |light nost favorable to the

nonnmovi ng party. See United States v. Diebold, 369 U S 654, 655

(1962). The nonnoving party, however, cannot “rely nmerely upon
bare assertions, conclusory allegations or suspicions” to support

its claim Fireman's Ins. Co. v. DeFresne, 676 F.2d 965, 969 (3d

Cr. 1982). To the contrary, a nere scintilla of evidence in

support of the non-noving party’s position will not suffice;



t here nust be evidence on which a jury could reasonably find for

t he nonnovant . Li berty Lobby, 477 U.S. at 252. Therefore, it is

plain that “Rule 56(c)” nmandates the entry of sunmary judgnent,
after adequate tine for discovery and upon notion, against a
party who fails to nmake a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party wll bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). In such a

situation, “[t]he noving party is ‘entitled to a judgnent as a
matter of |aw because the non-noving party has failed to nake a
sufficient showing on an essential elenent of her case with
respect to which she has the burden of proof.” 1d. at 323

(quoting Fed. R Gv. P. 56(c)).

[11. DI SCUSSI ON
A. Plaintiffs’ Mtion for Sumary Judgnent
Plaintiffs allege in this notion that MIL’s ownership
of the prem ses where the tort occurred renders MIL |iable as the
statutory owner of the dog. Plaintiff, however, inproperly draws
the conclusion that MIL can be held to control the dog. Under
the applicable statute, ownership of the dog requires occupation

of the prem ses, not ownership. See 3 P.S. 8§ 459-102 (1998).1

! Under this statute, owner is defined as foll ows:

When applied to the proprietorship of a dog,[owner] includes every
person having a right of property in such dog, and every person who
keeps or harbors such or has it in his care, and every person who
permts such dog to remain on or about any prenises occupi ed by him

4



The Third Circuit has held that neither use of a
facility nor access to one is a dispositive indicator of

possession. See Estate of Zimernman v. SEPTA, 168 F.3d 680, 685

(3 Cir. 1999). Additionally, under a negligence analysis, MIL

woul d not necessarily be liable because a | andlord who is “out of
possession” of a premses is not responsible for tortious conduct

that occurs on the premses. R ch v. Kmart Corp., No. 94-6711

1999 U.S. Dist. LEXIS 7801, at *4-5 (E.D. Pa. May 20, 1999).

In their Mdtion for Summary Judgnent, Plaintiffs fail
to provide any evidence establishing MIL's occupation of the
prem ses. Instead, they nerely state the concl usion that
ownership of the property constitutes occupation. For these
reasons, Plaintiffs fail to provide sufficient evidence of MIL s
liability, and summary judgnent is not appropriate.

B. Defendant’s Mtion for Summary Judgnent

Def endant asserts that although it was the owner of the
prem ses, it neither occupied nor was in possession of the
facility at the time of the incident. As explained supra,
Plaintiffs nust establish that MIL “occupi ed” the prem ses or MIL
cannot be considered the owner of the dog or be held liable for
controlling it.

Plaintiffs only offer their own testinony and
observations as evidence that MIL was in possession of the

prem ses. Plaintiffs do highlight a provision in the |ease



between MIL and TQS whi ch makes Defendant |iable for
envi ronment al and waste-rel ated hazards arising fromthe
property. However, Plaintiff mstakenly relies on this clause to
illustrate MIL’s control over or possession of the facility.?
This evidence is insufficient to denonstrate that MIL
had possession or control over the |land such that MIL “occupi ed”
it as required to establish ownership of the dog. Therefore,
Plaintiffs do not neet the burden of proof necessary to survive a
nmotion for summary judgnment, and Defendant’s notion will be
gr ant ed.
C. Defendant’s Mtion for Partial Sunmmary Judgnent
Def endant asserts that neither the dog bite nor the
rabi es vaccination caused Plaintiff’s devel opnent of Uresepsis E-
Coli or resulted in his hospitalization. 1In their response to
this notion for summary judgnent, Plaintiffs acknow edged that no
causal |ink existed between the dog bite and the *“consequenti al
i1l ness” diagnosed as Uresepsis E-Coli. In light of this
response, this claimis noot.

An appropriate order follows.

2The Court notes that Plaintiffs fail to mention the nore appl i cabl e
provi sion which states that TQ indemifies MIL for all torts or injuries that
arise on the prenises, suggesting TQS' s control over the prenm ses at the tine
of the tortious conduct.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT E. LEE and
MELI NDA JO LEE, h/w

Plaintiffs, : ClVIL ACTI ON
v. : NO. 99- 3864

TOTAL QUALITY SERVI CES, INC., and
MONTGOMERY TANK LI NES,

Def endant s.

ORDER

AND NOW this 21t day of Novenber, 2000, upon
consideration of Plaintiffs’ Mtion for Summary Judgnment (Docket
No. 7) and Defendants’ response thereto (Docket No. 11) and
Def endants’ notions for summary judgnment and partial sunmary
j udgnment (Docket Nos. 8, 12) and Plaintiffs responses thereto
(9, this notion was inadvertently not docketed by the clerk’s
office), it is hereby ORDERED t hat:

1. Plaintiffs’ Mtion for Summary Judgnent is DEN ED

2. Defendants’ Modtion for Summary Judgnent i s GRANTED

3. Defendants’ Mdtion for Partial Summary Judgnent is

DI SM SSED as MOOT.



As to the claimagainst Total Quality Services, Inc.,
the claimis DI SM SSED w t hout prejudice.

This case i s CLCOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



